This article explores girls' socio-economic rights fulfilment in South Africa. After setting out the international law context, the article turns to the lived reality of girls in this country through an examination of their rights to healthcare services, nutrition, social services and security, and shelter. The research indicates that whilst girls are babies and young children they enjoy relatively equal access with their male counterparts to socio-economic services made available to children by the state. However, during pre-puberty and adolescence girls face barriers in accessing their socio-economic rights. The challenges are linked to girls' biological and economic vulnerability, the relationships of power and difficulties in the negotiation of sexual relationships, lack of access to reproductive health rights, and the expectations of girls being caregivers. The article concludes with a consideration of how solutions might be developed, together with girls, to assist them in the achievement of their socio-economic rights. It further recognises that girls belong to the broader groups of both women and children, and that solutions should reflect a relational approach to rights.
I IntroDuctIon
Much attention has been paid to women in development and the issue of children and development -but the nexus of female children in the development context has remained relatively unexplored. In 1990, the United Nations Children's Fund (UNICEF) decided to focus on 'the needs of the girl child' for the following decade. The clumsy nomenclature 'girl child' bore witness to the need to identify this group of children, emphasising both gender and age. The 'girl child' also featured at the Fourth UN Conference for Women held in Beijing in 1995. Section L of the Beijing platform of Action spelt out nine objectives for the girl child. Amongst these was the aim to include girls' participation in social, economic and political life. Nevertheless, although commitments to improving the situation of the girl child were high on the agenda at UNICEF headquarters, it did not seem to translate readily into effective programming on the ground -the exception being girls' access to education.
In her article in the South African Journal for Human Rights (SAJHR) special issue on Women and Socio-Economic Rights, Beth Goldblatt drew on the work of Nicola Lacey to demonstrate that the project to engender socioeconomic rights should provide evidence of women's lived experience and their gendered realities. 1 This article follows that imperative, and includes references to research that is based on the descriptions by girls of their lived experience.
As noted by Elizabeth Croll, 2 the nomenclature 'girls' rights' sounds less passive than 'the rights of the girl child'. It suggests that girls can and should participate in their own rights fulfilment. Participation of children is a pillar of the UN Convention on the Rights of the Child. Commitment to participation provides a clear link with the capabilities approach, as outlined by Sandra Fredman (drawing on the work of Amartya Sen and Martha Nussbaum) in the SAJHR Women and Socio-Economic Rights special issue.
3 Girls who have reached sufficient age, maturity and stage of development should be given a range of options to pursue what they value. 4 Girls' ability to make effective choices clearly depends on them being properly informed of the range of options that they have. The reality is that for many adolescent girls the options are limited due to the poverty in which they live, and to their biological vulnerability. To say that girls have choices and can participate is thus sometimes an oversimplification. Frances Olsen has pointed out that this oversimplified approach 'neglects the subtle as well as blatant exercises of power that constrain and indeed structure the choices of adults and children '. 5 This article will sketch the international law provisions that underpin girls' socio-economic rights, as well as relevant sections of the Constitution of the Republic of South Africa, 1996 and the interpretation thereof by the courts. A picture will then be painted of the lived reality of girls by examining children's rights to health-care services, nutrition, social services and security, and shelter. A consideration of the policy and practice environment reveals relatively equal access to socio-economic services made available to children by the state whilst they are babies and young children.
From pre-puberty through the adolescent years, particular challenges face girls in their pursuit for socio-economic rights fulfilment. The challenges are linked to girls' biological and economic vulnerability, the relationship of power and decision-making regarding the negotiation of sexual relationships and access to reproductive health rights. Lack of support for teenage mothers, beyond the provision of the child support grant (CSG) is a particular concern. Research findings regarding teenage girls caring for other children in child-headed households are also considered. The article concludes with a consideration of how solutions might be developed, together with girls, to assist them in the achievement of their socio-economic rights. The Convention intentionally avoids setting a specific lower age for participation, and South African law has followed suit in s 10 of the Children's Act 38 of 2005 which provides that '[e]very child that is of such an age, maturity and stage of development to be able to participate in any matter concerning the child has a right to participate in an appropriate way and views expressed by the child must be given due consideration'. 5 F Olsen 'Children's Rights: Some Feminist Approaches to the United Nations Convention on the Rights of the Child' (1992) 6 Int J of Law and the Family 192, 213.
II InternatIonal laW
Children's socio-economic rights are guaranteed through the United Nations Convention on the Rights of the Child (UNCRC), 6 and in the African region through the African Charter on the Rights and Welfare of the Child (ACRWC). 7 These form a powerful international (and regional) law framework that sets high standards for states parties regarding children's socio-economic rights. With regard to girls, these instruments are to be read with the Convention on the Elimination of Discrimination Against Women (CEDAW).
(a) Provisions of the UNCRC relevant to socio-economic rights
Article 4 of the UNCRC deals with the enforcement of rights. It specifically identifies socio-economic rights as a subset of rights in the Convention, and sets a standard for their enforcement. The article reads as follows:
States Parties shall undertake all appropriate legislative, administrative, and other measures for the implementation of the rights recognized in the present Convention. With regard to economic, social and cultural rights, States Parties shall undertake such measures to the maximum extent of their available resources and, where needed, within the framework of international co-operation. 9 The initial interpretation of this clause was sanguine. Hammerberg, 10 observed that 'the maximum extent of their available resources' did not imply that poorer countries can avoid their responsibilities. He postulated that it should rather be understood as a call for prioritisation of children within the state budget to ensure appropriate service delivery. Hammerberg made the following comparison between art 2(1) of the Convention on Economic Social and Cultural Rights (CESCR) with art 4 of the UNCRC:
There is one clear difference between Article 4 of the UNCRC and the Article 2 of the CESCR: The latter allows for a progressive realization of rights (with the exception of nondiscrimination). This possibility of a gradual approach is not at all included in Article 4, and is, in fact, limited in the UNCRC to a few specific articles.
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However, in 2003 the UN Committee issued its General Comment 5, which gave guidance to states on general measures of implementation. 12 Paragraph 5 of that General Comment denied the possibility of an interpretation that art 4 The second sentence of article 4 reflects a realistic acceptance that lack of resources -financial and other resources -can hamper the full implementation of economic, social and cultural rights in some States; this introduces the concept of 'progressive realization of such rights'.
This interpretation is unfortunate, as prior to this pronouncement by the Committee there was a prevailing view that art 4 did not include progressive realisation. In fact, as will be explained below, the drafting of s 28(1)(c) was based on an understanding that international law did not envisage progressive realisation in relation to children's socio-economic rights. That reading of the law predates this General Comment.
There are other provisions in the UNCRC that are relevant to an assessment of states parties' obligations regarding socio-economic rights. Article 6 deals with the child's right to 'maximum survival and development'. State services must ensure that babies are born healthy and thrive in their first five years. Child mortality indicators are important measures for testing the success of states in ensuring child survival. 13 It is apparent that the UNCRC places the responsibility of caring for children firstly on parents. However, the state should take appropriate measures to ensure that working parents benefit from child-care services and facilities.
14 Article 24 commits states to recognise every child's right to the highest attainable standard of health and to treatment facilities. States must also take all effective and appropriate measures to abolish traditional practices prejudicial to children's health, and this is of particular importance to girls as it relates to female genital mutilation and virginity testing.
Article 26 establishes that a child has the right to benefit from social security, which includes private maintenance (in which case the state's responsibilities will be to undertake measures to achieve realisation of the right). No specific mention is made of social security funded by the state. Article 27 provides that every child has the right to a standard of living which is adequate to cater for the child's physical, mental, spiritual, moral and social development. Although primary responsibility lies with the parents, it is the state's duty to assist parents in this regard, and in case of need, the state must provide material assistance and support programmes, particularly with regard to nutrition, clothing and housing.
The UN Committee on the Rights of the Child periodically issues General Comments that focus on certain thematic areas of children's rights. Two general comments that have particular reference to girls are General Comment 3 on HIV-AIDS and the Rights of Children (2003) , and General Comment 4 on Adolescent Health and Development in the Context of the Convention on the Rights of the Child (2003). The key provisions will be discussed later in this article in respect of the right to health care.
(b) Provisions of the ACRWC relevant to socio-economic rights
The ACRWC appears to be similar to the UNCRC. Benyam Mezmur has, however, highlighted the fact that the ACRWC sets a higher normative standard in relation to several issues. 15 The advantages of the ACRWC are particularly significant in relation to socio-economic rights. The ACRWC does not contain a provision similar to art 4 of the CRC. It does not separate out socio-economic rights from political and civil rights, and there is no qualification regarding availability of resources.
Education rights are comprehensively framed in the ACRWC, and measures to promote girls' rights are expressed. Article 11(3)(e) obliges states to take affirmative action regarding female, disadvantaged and gifted children. Furthermore, protection is provided for the rights of girls who fall pregnant whilst they are still at school. 16 These two provisions have no corresponding counterparts in the UNCRC.
The health services provisions are more detailed in the ACRWC than the UNCRC, requiring planning, meaningful participation by civil society and support for community resource mobilisation in developing primary health care for children.
17 These health-care planning provisions do not appear in the UNCRC.
On the negative side, the ACRWC, unlike the UNCRC, does not set out a right to social security. The only reference to this good resides under art 18, which deals with protection of the family. Article 18(3) states that no child is to be deprived of maintenance due to the marital circumstances of the parent. 18 The focus is on maintenance payments from private sources, and unlike in the UNCRC, 19 there is no clause that directs government to play a role in achieving fulfilment of the right.
(c) Provisions in CEDAW relating to girls' socio-economic rights
Many provisions in CEDAW apply to girls because they are female. Nondiscrimination, which is central to CEDAW, is also one of the four 'pillars' of the UNCRC. CEDAW makes specific reference to girls in relation to reduction of the early drop out of girls from education, and the need for programmes to address this. 20 Betrothal or marriage of any child shall have no effect, according to CEDAW and domestic laws must specify a minimum age for marriage. 21 This clause is particularly relevant to girls as it is they, rather than boys, that are more likely to be drawn, coerced or forced into early marriage. 
(d) Conclusion
A consideration of the applicable international law in the field of socio-economic rights is relevant because s 39(1)(b) read with s 233 of the Constitution requires the courts to consider foreign law when interpreting the Bill of Rights, and to prefer an interpretation that is compatible with international law. This links to the next part of the article that deals with the emerging jurisprudence relating to children's socio-economic rights. As is evident from the above discussion, the Committee on the Rights of the Child has interpreted art 4 to encompass 'progressive realisation' of children's socio-economic rights. The next part of the article will consider how the South African courts have approached this question. Section 28(1)(c) of the Constitution states that every child has the right 'to basic nutrition, shelter, basic health care services and social services'. Unlike ss 26 and 27, s 28(1)(c) does not contain any internal qualifiers. 22 In order to examine whether or not progressive realisation applies to children's socioeconomic rights in South Africa, it is necessary to examine firstly, what the drafters of the Constitution intended, and secondly, how the courts have interpreted the relevant provisions and their inter-relationship with one another. The jurisprudence relating to children's socio-economic rights will not be detailed in full here, as it is general in nature rather than specific to girls. However, the question of how the courts have interpreted children's access to socio-economic rights is relevant to understanding how girls' rights might be realised.
(b) Children's socio-economic rights and progressive realisation
Paula Proudlock has given a thorough account of the history behind the inclusion of socio-economic rights in the South African Constitution. 23 She has pointed out that the textual differences between s 28(1)(c) and ss 26 and 27 have given rise to an interpretation that the drafters of s 28(1)(c) of the Constitution intended that subsection to impose a direct duty on the state to ensure that children must have their socio-economic rights met without delay. Proudlock observes that whilst the courts have supported this interpretation with regard to children in alternative care, they have taken a 'more nuanced procedural approach' with regards to children in the care of their parents. 25 The reasonableness test is now well established, 26 but an analysis of its relevance to children's socioeconomic rights rests mainly on the requirement that a reasonable policy should not exclude a significant segment of the population, especially not those whose needs are the most urgent and whose ability to enjoy all rights therefore is most in peril. 27 Proudlock points out that this part of the test provides space for children's rights to be invoked, as demonstrated in the TAC case where the Court found that the negative impact on children's right to basic health-care services of the state's limited Prevention of Mother-to-Child Transmission programme was a ground contributing to the unreasonableness of the policy. 28 The exclusion of a vulnerable group of people, including children, was also a ground for finding government's policy unreasonable in the case of Khosa and Others v Minister of Social Development and Others. 29 In this case, the applicants were permanent residents who sought an order of constitutional invalidity regarding legal provisions that reserved pensions, CSGs and care dependency grants for South African citizens, excluding permanent residents.
Children's rights academics and activists have been somewhat disappointed by the fact that the courts have largely avoided basing their decisions on s 28(1)(c) of the Constitution, which is the clause on children's socio-economic rights, but have rather focused on the rights afforded to all in ss 26 and 27 of the Constitution. The Court's rationale rests on the fact that whilst children are living with their parents they must look first to their families for the provision of their socio-economic rights, such as the right to housing in Grootboom.
However, it has also been acknowledged by several writers 30 that the effect of the decision in Grootboom -vis-à-vis children's rights -underwent a positive adjustment in the TAC case. 31 In that case, which dealt with access to treatment to avoid mother-to-child transmission of HIV-AIDS, the Court held that the state is obliged to ensure the protection of children's s 28 rights when the implementation of the right to parental or family care is lacking -and the TAC case dealt with children born in public hospitals to indigent mothers.
So, whilst Grootboom had stated that children living with their parents will have to look to their parents, rather than the state, for the fulfilment of their s 28(1)(c) rights, this position was slightly adjusted in TAC. 32 The Court based its main findings on s 27, but utilised s 28(1)(c) to add extra weight to that provision.
(c) The socio-economic rights of children separated from their parents
Since the judgments of Grootboom and TAC, there have been two reported High Court judgments that throw light on the claim to socio-economic rights of children who are not living with their parents. The Centre for Child Law has brought two matters before the North Gauteng High Court, which have developed the law in this regard. The first case 33 dealt with unaccompanied foreign children and the second with children in the care system who had been placed by a court order in a school of industries. 34 In both cases the Court laid emphasis on the fact that if children are not living with their parents they have a direct and immediate claim on the state for the fulfilment of their socio-economic rights.
(d) Discrimination against girls in the sphere of customary law
The cases discussed above have dealt with the obligations of the state -created by the Constitution -to provide an enabling environment or, where necessary, to provide direct support or assistance regarding children's socioeconomic rights. There are, however, socio-economic challenges in the private law sphere also, where patterns of gender inequality in family relationships prevent or hinder women and girls from the fulfilment of socio-economic rights. be the intestate heirs of their husbands); of girls (who could not inherit from their parents); of younger male children (who could not inherit from their parents) and of children born out of marriage (who could not inherit from their fathers). There were two issues before the Court: first, the constitutional validity of s 23 of the Black Administration Act 38 of 1927, 36 and second, the constitutionality of the principle of primogeniture in the customary law of succession. The Constitutional Court found that the principle of male primogeniture discriminated unfairly against children on the grounds of sex and of birth 37 by preventing them from inheriting the deceased estate of their father. 38 The law also infringed the children's right to dignity. Langa DCJ, as he then was, referred to s 28 of the Constitution, and emphasised that the Constitution protects all children's rights, not just those rights set out in s 28. Thus, children may not be subjected to unfair discrimination in terms of s 9(3) of the Constitution, just as adults may not be. He remarked further that the importance of not discriminating against children on the grounds of sex is acknowledged in the ACRWC.
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The Bhe case is relevant to a discussion of the realisation of girls' socioeconomic rights. A system that destined girls to live in poverty because of their gender was clearly a major impediment to their enjoyment of socio-economic rights. The legal framework is now reflective of gender equality, and is protective of all children's rights to inheritance. As discussed in the next part of this article, many children live in dire poverty, some in child-headed households. At least the result in Bhe opens the door to these children being able to inherit under the rules of intestate succession, regardless of their gender or their birth status. The property or money so inherited makes a significant difference to the arrangements that can be made for such children if they are orphaned.
IV the resPonse to chIlDren's socIo-econoMIc neeDs (a) Introduction
The first part of this article has sketched the international and constitutional provisions relevant to girl's socio-economic rights, including a discussion of how the courts have interpreted these rights. In this next part of the article, there will be a focus on the response to girls' socio-economic needs on the ground in South Africa. Section 28(1)(c) of the Constitution guarantees rights to nutrition, basic health care, shelter and social services. An analysis of the available data demonstrates that in early childhood, female and male children in South Africa have equal access to those socio-economic rights that are available to children. However, from pre-puberty through adolescence, girls face greater challenges, and these will be discussed in context below. The discussion begins with access to health care and, after providing base-line information relating to all children, focuses on adolescent girls. Following the discussion on health care and closely linked to it, is nutrition. Thereafter the rights to social services and social assistance, and to shelter will be discussed, with an emphasis on issues of particular importance to girls.
(b) Health-care services, including reproductive health care
Section 27(1)(a) of the South African Constitution provides access to healthcare services for everyone, which is to be achieved progressively, within available resources. Of particular relevance to women and girls is the fact that 'health-care services' expressly includes 'reproductive health care'. Section 28(1)(c) provides specific protection by providing for 'basic health-care services' for all children. Notably absent in this clause are the words 'access to', 'available resources' and 'progressive realisation'. The courts have not yet pronounced on the interpretation of 'basic health-care services'.
The National Health Act 2003 makes provision for free health care for children below the age of six years, as well as for pregnant women. The Act does not provide comprehensively for children's health care. However, the Children's Act 38 of 2005 has filled in some of the lacunae through the introduction of provisions relating to consent, confidentiality, participation and access to information in relation to health care. 40 Of particular importance to girls are the provisions in the Children's Act that provide access to contraceptives. No pharmacy or clinic may refuse to sell or provide condoms to a child who is 12 years or older. A child who is 12 years of age or older can also be provided with other kinds of contraceptives without parental consent. However, in this situation the child must be medically examined to determine if there are medical reasons not to provide a specific type of contraceptive. This section is clearly aimed at the provision of contraceptive pills, intra-uterine devices or intravenously administered contraceptives. These progressive provisions came into operation on 1 July 2007, and were met with some consternation by the public. It is submitted that these are sensible provisions in a country where the teenage pregnancy rate remains unacceptably high. 41 Parental approval and involvement in contraception may be the ideal, but the reality in South Africa is that many girls live in families that do not talk about sex.
The Choice on Termination of Pregnancy Act 92 of 1996 was similarly controversial in some quarters when it was first passed. That Act allows women to choose to terminate their pregnancies in accordance with the provisions of the Act -and the definition of 'woman' includes any female person. Thus the Act does not provide for any lower age limit for termination of pregnancy, the only natural limit being that the girl must be of sufficient physical maturity to have become pregnant. Girls below 18 years choosing to terminate their pregnancies without adult assistance will be counselled to encourage them to consult with their families, but a refusal by the girl to do so is not a ground to refuse to terminate the pregnancy. 42 The constitutionality of the Act was challenged in the case of Christian Lawyers South Africa v Minister of Health and Others (Reproductive Health Alliance as amicus curiae) 43 on the basis that it permitted girls below the age of 18 years to choose whether to terminate their pregnancies -provided that they possessed the intellectual and emotional capacity to grant informed consent. The Court rejected the challenge on the grounds that the rights to make decisions concerning reproduction, to security in and control over their body, and access to reproductive health care, as well as the rights to dignity and privacy apply to everyone, including girls under the age of 18 years. Although the legislative framework allows adolescent girls easy access to termination of pregnancy services, few teenagers report using the available services, though data from the Department of Health suggests that 30 per cent of the usage of termination of pregnancy services is by young women between the ages of 15 and 19. Saadhna Panday et al observe that some teenage girls may be resorting to illegal abortion due to their lack of knowledge about the availability of free legally obtainable services, and uncertainty about the applicability of the law in respect of different trimesters of pregnancy.
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Under the Child Care Act 74 of 1983 girls could also give up their babies for adoption without adult assistance. The Children's Act has repealed those provisions and makes it necessary for a girl who wishes to give her child up for adoption to obtain the consent or her parent or guardian. 45 This appears to be a retrogressive step, particularly when viewed against parental consent issues in relation to reproductive health rights of girls. If girls can choose to prevent or terminate pregnancy without parental consent, it is illogical that they should require such consent to give up their children for adoption.
Adolescent girls' health needs are often overlooked as a specific category warranting targeted services, and this prompted the UN Committee on the Rights of the Child to issue two General Comments on the subject in 2003. 46 The first was General Comment 3 on HIV AIDS and the Rights of Children. Paragraph 8 of General Comment 3 records particular concern about genderbased discrimination combined with taboos or negative judgmental attitudes to sexual activity of girls, often limiting their access to preventive measures and other services. In the design of HIV-AIDS-related strategies, and in keeping with their obligations under the Convention, states are required to give careful consideration to prescribed gender norms within their societies with a view to eliminating gender-based discrimination as these norms impact on the vulnerability of both girls and boys to HIV-AIDS. The Comment recommends that states should, in particular, recognise that discrimination in the context of HIV-AIDS often impacts girls more severely than boys. Many of the issues raised in General Comment 3 are practically illustrated in a study relating to children's rights in the context of HIV-AIDS in subSaharan Africa which found that girls are particularly vulnerable to HIV-AIDS because of their anatomy, their tendency to have relationships with older men who are more likely to be infected already, and their inability to manage their sexual relationships due to dominating views of gender roles. 47 Gender norms were found to play an important role, making it difficult for girls to say 'no' to sex, because it was seen as a part of life or an expectation from society that they should satisfy men and boys. In that context, if a girl refused, she might become a victim of violence or rape. 48 Transactional sex was found to be commonplace in the context of poverty, with sex being seen as a commodity not to be given away without a price. This was linked to adolescent girls having sex with 'sugar daddies', and the response of adolescent boys to this was to have sexual relationships with girls who were younger than themselves. 49 A key recommendation of the sub-Saharan study was that there should be interventions targeting men involved in transactional sex with young girls. A corollary to this was that girls should be educated in the relative risks of having sex with older men, as many of them seemed to be under the mistaken impression that married or older men would be less likely to be infected with HIV-AIDS. 50 The report concluded with the recommendation that girls should be provided with opportunities to avoid transactional sex.
Some practical suggestions for how to provide such opportunities can be gleaned from a paper presented by Judith Bruce at the Expert Group meeting on the 'elimination of all forms of discrimination and violence against the girl child'. 51 Bruce identifies puberty as a critical moment in a girl's life when, for many girls, vulnerability is consolidated. As puberty usually occurs at around 12 years of age for girls, Bruce points out that the age of 12 may be the last moment at which one can still reach the most vulnerable girls. At around this age is the transition from primary school to high school, and due to her biological changes, a girl often finds that school is no longer a safe space. This is poignantly true in South Africa, where studies have shown that girls do not feel safe at school, particularly as sexual harassment and abuse by boys and teachers often occurs in adolescence. 52 Bruce points out further that at the same moment that school begins to feel unsafe, the public space also becomes increasingly dangerous. She cites a study in KwaZulu-Natal which found that girls reported much lower levels of comfort in their schools and their communities than did boys. 53 Around this time, young girls may also feel a need for independent and disposable income. Bruce suggests some ways in which it is possible to connect existing structures with disadvantaged girls. She records that safe schooling of adequate quality remains the overarching priority. It is important to know when girls drop out of school and to make more efforts to keep them there. In addition, it is important to create safe spaces in communities -for example through youth centres -which can be of great assistance to adolescent girls. 54 South Africa does have such centres in the form of loveLife Y Centres, which aim to prevent the spread of HIV amongst young people through providing information and connection to services, but they are not spread widely throughout the country and there are no comprehensive studies on their effectiveness.
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The Committee on the Rights of the Child's General Comment 4 focuses on the states' obligation to create a safe and supportive environment through the provision of laws and services to assist with the management of adolescent health issues. There is emphasis on the provision of information, involvement of adolescents in decision-making, and respect for their evolving capacity. Paragraph 31 of General Comment 4 deals specifically with the rights of adolescent girls. Girls should have access to information on the harm that early marriage and early pregnancy can cause, and those who become pregnant should have access to health services that are sensitive to their rights and particular needs. States parties should take measures to reduce maternal morbidity and mortality in adolescent girls, particularly caused by early pregnancy and unsafe abortion practices, and to support adolescent parents. Young mothers, especially where support is lacking, may be prone to depression and anxiety, compromising their ability to care for their child. The role of the state is to develop and implement programmes that provide access to sexual and reproductive health services, including family planning, contraception and safe abortion services where abortion is not against the law, as well as adequate and comprehensive obstetric care and counselling; to foster positive and supportive attitudes towards adolescent parenthood in their mothers and fathers; and to develop policies that will allow adolescent mothers to continue their education.
Current child health initiatives tend to target babies and very young children, and then health professionals do not see children again until they are young adults. Child health initiatives should be interfaced with adolescent policy, and this may be particularly urgent when seeking to protect adolescent girls who may be affected in many different ways: as orphans, as carers for sick parents or siblings, and also as individuals subject to transactional sex. Girls who have babies whilst still young are also a concern, and motherhood initiatives should be refocused to reach out more specifically to single teenage mothers, as well as teenage mothers who have married young. Bruce commends new 'livelihoods' approaches including microfinance that have been successful in assisting adult women -she calls for an adoption of what has been learned from these initiatives to economically disadvantaged girls. In South Africa, there are few services available to teenage mothers, with the emphasis on CSGs as the key government response. This provides barely sufficient food for the child to survive on and offers nothing to support the teenage mother herself. The HIV & AIDS National Strategic Plan 2007-2011 acknowledges that pregnant teenage girls have been under-emphasised in policy and programme development, and that the services that have been provided have yielded negligible results. 56 Clearly, responsive services for teenage mothers in South Africa are an area where more work needs to be done.
(c) Nutrition
Karen Kallman describes the right to food from a gender perspective in some detail. 57 The international instruments guarantee adequate nutritious food and clean drinking water for children. 58 Section 28(1)(c) of the South African Constitution sets out nutrition first in its list of socio-economic rights applicable to each child. This has to be read together with s 27(1)(b) which provides to everyone the right to sufficient food and water. The broader right, for all people, is to be realised progressively by the state within the available resources. This means that the state must institute measures to promote access to food and water. The right to nutrition in s 28(1)(c) is not qualified in the same manner. Does this mean that children have a direct and immediate claim against the state for the provision of food?
The approach of the Constitutional Court in the Grootboom and TAC cases leads us to the conclusion that children living together with their parents must look first to their parents for the provision of nutrition. The constitutional duty on the state includes, firstly, the creation of a regulatory environment to ensure that those parents caring for children do in fact provide adequate nutrition for their physical and mental development. Secondly, the state must directly provide for the nutritional needs of children who are living separately from their parents, as well as children who are living with parents who are unable to provide their children with adequate nutrition due to poverty or other reasons. No legal claims have been made before the courts regarding children's right to nutrition. The South African government was slow to establish a coherent policy framework to fulfil the right to food. 59 In 2002 the Department of Agriculture published its Integrated Food Security Strategy for South Africa (IFSS). The IFSS acknowledges that food insecurity often affects the more vulnerable members of the family, namely children and women -this suggests that girls are doubly vulnerable. The costs associated with food insecurity at the intra-household level relate to slow educational development, and the IFSS highlights the fact that this risk may disproportionately affect female children. 60 However the IFFS goes on to make a comparison according to the international ranges of protein energy malnutrition, as measured by stunting levels, and finds that protein energy malnutrition is a moderate public health problem in South Africa. 61 Children in rural areas and those of mothers with limited education are worst off.
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With regard to children, there are two permanent programmes to provide food and nutritional supplementation to children. The first of these is the Protein Energy Malnutrition Programme, which targets only severely malnourished children who are treated at public health facilities. The second programme is the Primary School Feeding Scheme, which is also referred to as the National School Nutrition Programme (NSNP). This is a targeted programme that aims to feed all grades from R up to 7 for 156 out of approximately 196 school days per year. The NSNP feeding scheme excludes all children below school-going age, most high school children, and all children not in school from its ambit. 63 The programme was transferred from the Department of Health to the Department of Education in 2004. An evaluation process by UNICEF, together with the Department of Education has produced a national report 64 setting out a summary of the results of the evaluation, covering the financial years from 2004/5 to 2006/7. According to the report, 98 per cent of the schools were feeding all targeted learners. The information in the survey does not give any gender breakdown and is not specific about which children are being targeted, or for how many days of the year. The available information regarding school feeding does not reveal any gender bias, and this is linked to the gender parity in enrolment of girls and boys in primary school. 65 According to the Annual Report (2007/8) presented by the Department of Education to the Education Portfolio Committee in Parliament in late 2008, the NSNP was reaching 6 million learners in 17,899 schools (with a budget of R1,152 billion per annum). 66 This is a massive increase over the 1,6 million reached in 2005/6. 67 Amongst children below the age of 15 years, it is encouraging to observe that deaths caused by malnutrition have been reduced by more than half between 2000 and 2005. 68 The gender difference in the numbers of deaths is negligible across all causes of death of children below the age of 15 years, including malnutrition. The difference is less than 1 per cent in all categories.
The results of this gender analysis compares favourably with the experience of India, for example, where girl children have a 36 per cent higher mortality rate than boys in the post-neonatal period and a 61 per cent higher rate at ages one to four years. 69 In addition, the population figures for girls and boys are markedly different. The gender ratio in India varies substantially from state to state and between urban and rural areas. Surprisingly, rural areas have 946 females for 1,000 males whereas in urban areas, there are 900 females for 1,000 males, which brings the average in the country to about 933:1,000. This difference in the gender ratio is the result of cultural and psychological notions surrounding girls and women, and is also linked with gender differences in nutrition. The bride price system in India requires money to be paid by the bride's family to the bridegroom's family, and it is suggested that this has a bearing on the attitudes towards the nurturing of girls. 70 An interesting comparison can be made with the South African custom of lobolo, in which the payment is made by the bridegroom to the family of the bride. Although no research results have been found to support this view, it appears that the custom may have some protective effect on girls in relation to mortality.
Research has demonstrated that the CSG has had a positive impact on nutrition, growth and alleviating hunger. 71 There is an indication that child hunger is decreasing, and this could well be as a result of more children becoming eligible for the CSG.
(d) Social services and security
Research into the area of children's rights to social services has trailed behind the analysis into other areas of children's socio-economic rights. Mira Dutschke has posited that the way to understand social services rests in the idea of children's right to be cared for by their parents or family, to be provided with alternative care if there is a failure thereof, and to receive protection from abuse and neglect. 72 The Children's Act 38 of 2005 presents a comprehensive system to protect children's rights, supported by social services. There is a new emphasis on prevention and early intervention services, in order to keep children safe in their own families where possible. Where it is not possible, there are children's court hearings to determine the correct placement for a child.
The cases referred to earlier in this article dealing with children living separately from their parents demonstrate the justiciability of the right to social services.
Centre for Child Law v Minister of Home Affairs
73 dealt with social services required for unaccompanied foreign children. The Court found that they were, like South African children lacking parental care, entitled to the social services of a care inquiry and to accommodation in a place of safety pending the outcome. The second case, Centre for Child Law and Others v MEC for Education, Gauteng and Others, 74 dealt with children who had been removed from their families due to abuse or neglect, only to find themselves in equally bad or worse conditions when in the care of the state. The Court gave a wide-ranging order containing short-term relief (sleeping bags for each child), and medium-term relief (a perimeter fence, appointment of therapeutic services personnel and a development quality assurance process). These cases are clear examples of the Court directly ordering the immediate delivery of social services (and material assistance), unencumbered by the qualification of progressive realisation. It remains to be seen how the courts will deal with a demand for social services to be rendered immediately to children still living with their parents. Whilst neither of these cases had a gender dimension, it is easily envisaged that girls have a claim to enforce specific social servicessuch as appropriate services for pregnant girls.
Social security for children takes the form of social assistance, which amounts to cash grants paid out to care givers. The grants relevant to children are the foster care grant, the care dependency grant, and the CSG. The grant that will be detailed here is the CSG, as it is the one that affects girls who are teenage mothers. The history of the CSG and a critique of the failure to include a portion for the caregiver is clearly described in the article by Goldblatt. 75 The CSG is payable to the primary caregiver of children. The income of the primary caregiver is means-tested. The Children's Institute embarked on litigation in 2008 in order to tackle two of the more unreasonable provisions of the CSG means test. 76 The first dealt with the fact that the income test had not been increased in line with inflation, and the second was the requirement that the means test include the spouse's income, even if the spouse is not related to the child and has no duty of care towards the child. The matter was ultimately withdrawn due to the fact that the Department of Social Development amended the regulations in order to deal with these unreasonable aspects. 77 Since that time, the regulations have been further amended. 78 Successful lobbying by civil society organisations saw changes made to the first draft which included children born any time after 1 January 1994. The CSG has been progressively increased since its inception in 1998, both in terms of the amounts paid and the age range of children in respect of whom the grant is paid. The government has made a commitment to extend the reach of the grant up to the child turning 18 years of age, which is being progressively introduced.
Teenage girls and young women have borne the brunt of speculation that they are likely to be induced by the grant to have children, and that the grant will therefore lead to teenage pregnancies and 'child farming'. Research undertaken by the Human Sciences Research Council has exploded this myth. Monde Makiwane and Eric Udjo 79 have found that, contrary to widespread public perception, there is no evidence that the CSG is a cause of an increase in pregnancies amongst girls and young women. The report acknowledges as a starting point that teenage fertility is relatively high. The upsurge in teenage fertility was found to pre-date the introduction of the CSG, and the researchers interpret it as being linked to the end of apartheid, similar to a post-war baby boom. 80 In the first eight years of the grant (which was the period they reviewed) teenage beneficiaries of the grants made up less than 3 per cent of the total, this despite the fact that teenage fertility makes up 15 per cent of all fertility. Makiwane and Udjo make the following incisive point: 'If young women were bearing children to benefit from the grant one would expect a higher proportion of teenagers to take advantage of the money'. Instead, the figures show that it is women of 35 years and older who are likely to be the beneficiaries of the grants.
The CSG makes a positive difference in the lives of teenage mothers and their children, but this is limited. Social assistance needs to be supported by other kinds of interventions that will allow girls and young women to be more self-reliant and less dependent on men. This in turn will have a positive effect on their reproductive health, allowing them to avoid, or appropriately space, further pregnancies.
(d) Shelter
Children's right to shelter, 81 as explained in the context of the Grootboom case above, was found by the Constitutional Court to mean nothing different from housing. Thus, children must look to their parents to provide them with housing. The state must take reasonable measures, within the available resources, to achieve the progressive realisation of the right to adequate housing for everyone.
Research has been undertaken regarding children living in informal versus formal housing. 82 The research shows that there are 2,6 million children in South Africa living in backyard dwellings or shacks in informal settlements. 83 Overcrowding -both in formal and informal housing situations -places children at risk. It is apparent that the government's housing provision schemes are not keeping pace with the increase of the population, and that the size of the houses being built is too small.
84
Access to sanitation, water and electricity can also be considered together with housing. Informal settlements generally lack these amenities. The provision of adequate sanitation to existing formal housing has led to a slight improvement in children's access to sanitation. 85 The fact that just under half of South Africa's children still do not have access to adequate toilet facilities is of grave concern, due to the health risks that are occasioned by poor sanitation. The data relating to safe drinking water on site (a reliable source of clean water at or near the child's house) are not sufficiently strong to make a claim that children are progressively gaining better access, although the general trend seems positive, with marked provincial disparities.
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Some of the poorest households in the country do not have electricity. There are a number of risks associated with this -open fires and paraffin burners used for cooking and illuminations often cause burns of children, and can also cause shack fires, placing children's lives at risk. The lack of lighting hampers children who need to complete homework or study for exams. Deaths and injuries of children from electric shock due to illegally connected electrical appliances are frequently reported. The number of households with an electricity connection is increasing.
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Due to allocation of chores according to gender stereotyping in many households, girls are often tasked with carrying water and collecting firewood. Not only does this leave girls with less time for leisure and for completing school homework and studying, it also makes them vulnerable to sexual violence when they seek water or firewood in isolated places. 88 Child-headed households have been a particular area of interest regarding the right to shelter or housing. Children who are orphaned sometimes elect to stay in the family home after the death of parents. The reasons for this may be to preserve the family's fixed property as an asset, to prevent property grabbing by families, 89 or in order to allow siblings to stay together. The General Household Survey 2005 records about 118,500 children living in a total of 66,500 child-headed households. This is less than 1 per cent of the children and households in the country. 90 It appears that child-headed households are often temporary arrangements whilst other plans are being made or the estate of a deceased parent is wound up. 91 A child-headed household is not considered to be an alternative care placement, but rather provides recognition of a situation that does occur in South Africa. This is evident from the fact that child-headed households are not included in the chapter in the Children's Act on alternative care, 92 which is limited to temporary safe care, foster care and placement in a child and youth care centre. The Children's Act recognises the existence of child-headed households, and aims to regulate them in the chapter of the Act dealing with protection of children. 93 Thus although a children's court will not make an order placing a child in a child-headed household, the court may recognise that a child or children are living in such a household and will provide protection and support for the children.
94
Although it is generally thought that child-headed households are a growing phenomenon in South African society, recent research has challenged this assumption. The study, 95 based on an analysis of the 2006 General Household Survey, found that 0.67 per cent of children are living in child-headed households, which translates to approximately 122,000 children. The study found that a survey spanning the years 2000 to 2007 indicate no increase in the proportion of children living in child-headed households. Another assumption that this study throws into question is the belief that the majority of children living in child-headed households are orphans. The survey found that only 8 per cent of children living in child-headed households were children who had lost both their mother and father, and an astonishing 80 per cent had a living mother. This means that children in a child-headed household might often have a parent who is too sick to care for them, or who has moved away.
Initially the South African Law Reform Commission recommendations did not set any age limits regarding the heads of child-headed households. In an article published in 2004, Beth Goldblatt and Sandra Liebenberg protested against the fact that subsidies could not be paid to child heads of households who were younger than 16 years, because of the requirement of an identity document. 96 During the debates about the Children's Bill a decision was taken in Parliament to set the age of a child head of a household at 16 years. The final version of the Children's Act recognises only households headed by children who are 16 years or older. 97 This effectively means that a child-headed household is defined as a household in which children are being cared for by a 16 or 17 year old. Other alternative care arrangements will be made for children where there is no caregiver of 16 years of age, and once the head of the household turns 18 years he or she is a major, and therefore does not qualify for the assistance granted to child-headed households. The caregiver would, however, remain eligible to receive the CSG as the primary caregiver of the children living in the household, although his or her own grant will fall away. recognise a household as a child-headed household if (a) the parent, guardian or care-giver of the household is terminally ill, has died or has abandoned the children in the household; (b) no adult family member is available to provide care for the children in the household; (c) a child over the age of 16 years has assumed the role of care-giver in respect of the children in the household; and (d) it is in the best interest of the children in the household. Section 137(2) allows for a mentor to be appointed to assist the head of the child-headed household, and either the mentor or the child head may collect the grant, depending on the recommendation of the social worker.
According to Sloth-Nielsen, girls are more likely to be the carers in childheaded households. She explains that gender-based discrimination results in girls being more likely than boys to have to care for terminally ill family members, and to be the heads of child-headed households, or to bear a large responsibility for household chores. 98 This often causes them to leave school and to seek employment, and it also places them at risk of being sexually exploited if there are problems of economic security for the family.
V conclusIon
Children's entitlement to socio-economic rights is a well researched area in South African law. Law reform in respect of child law has been supported by budgeting and implementation planning, and there is a profound understanding in the child rights sector that children's rights cannot be realised without provisioning. Detailed research into the different ways that poverty impacts on children, drawn on in this article, is readily available and is being updated on a regular basis. 99 However, very little research has focused on girls' socioeconomic rights, and there is clearly a need for more in-depth analysis in this regard.
Despite recognition in the literature of the special vulnerability of girls and young women, particularly in the context of HIV-AIDS, little attention appears to have been paid in the South African context to strategies and mechanisms that can be of direct assistance to them. Adolescence brings vulnerability to sexual exploitation, to teenage pregnancy and other reproductive rights challenges, to invisible forms of work in the form of caring for their own children or their younger siblings.
Whilst some authors have suggested interventions that may be useful in providing strategic assistance for the achievement of their socio-economic rights, particularly to adolescent girls, it must be noted that girls in this age cohort can and should be active participants in the formulation of their own demands for change. Their participation is an imperative of both the capabilities approach promoted by feminist legal theory 100 and the children's rights injunction to involve children actively in making decisions about them. A research and practice agenda is envisaged that would see South African researchers and activists working together with girls to properly document their lived reality, and to explain possible options that would assist girls in developing solutions to achieve substantive equality. Of course, this would have to be done with full awareness of the power dynamics that constrain and structure the choices that girls living in poverty can make. Indeed, the solutions to be suggested will have to be tempered by the realities of girls' 98 J Sloth-Nielsen 'Realising the Rights of Children Growing up in Child-headed Households ' (2004) report of the Community Law Centre <http://www.communitylawcentre.org.za/clc-projects/ childrens-rights/other-publications>. 99 In particular, the Children's Institute's South African Child Gauge and Children Count publications are a rich source of information. See <http://www.ci.org.za> and <http://www.acess.org.za>. 100 Fredman (n 3 above) 422-7.
vulnerabilities, and the participation of girls living in poverty will ensure that pragmatism.
Croll points out that the demands of girls may differ not only from the demands of other children, but also from demands of women, due to generational differences. 101 Certainly, there are common sets of concerns around access to health care and reproductive rights. It is clear that girls are unlikely to realise their potential in households and communities where women's rights are obstructed. There is also the reality of continuity: girls become women. The linkages create some blurring of the competitive edges of rights claims -generally rights are set up as oppositional, but continuity points to the value of a relational approach to rights. 102 This theme has been developed by Jennifer Nedelsky, which has been discussed by Goldblatt. 103 Nedelsky's argument urges us to not to view rights as boundaries or constraints, but rather as threads linking people who are in relationships. There are also advantages for girls below the age of 18 years to be able to claim their rights as children. Whilst girls' rights are deserving of special, focused attention, it is preferable that this be done in a way that does not sever them from the broader groups to which they also belong -namely women and children.
